Tab A

REVIEW OF POSITION IN RESPECT OF APPROVED NUMBERS AT MOYLE
PRIMARY SCHOOL (PS)

CONTEXT

During a visit to Moyle Primary School (PS) on 8 December 2021, the Education
Minister agreed that the Department would re-examine the background to the setting
of the current approved admissions and enrolment numbers at the school with a view
to future engagement.

BACKGROUND

Moyle PS has approved admissions and enrolment numbers of 46 (to 51 provided the
enrolment number would not be breached) and 322 respectively. The last time these
numbers were formally communicated to the school was 15 September 2016 in
respect of the 2017/18 school year. This is similar to other schools in that annual
letters ceased in 2016 and are now only issued where a change is being proposed to
the approved numbers.

In February 2019 the Principal at the school, Mr Hamilton, requested information from
the Department on how the numbers that were in place had been set. Mr Hamilton
was provided with communication from August 2014 setting out the numbers that are
still in place.

Since this time the school has been pressing the Department for an increase to its
approved numbers.

TIMELINE

The following is a timeline of the key events leading up to the decision to set the
approved numbers at 46 and 322 in 2014:

e In 2006 the approved enrolment number was reduced from 538 to 290. This
was linked to the removal of some mobile accommodation and re-designation
of other classrooms. At the same time admissions number was reduced from
77 to 44 (it is unclear why it was not reduced to 41 which would align with an
enrolment number of 290).

e In 2009 the Department increased the admissions number to 50 following a
request by the then North-Eastern Education and Library Board (NEELB). This
reflected the re-designation of two non-teaching spaces back to classrooms
and a request from the Principai (DE1/09/71445). The school wished for an
enrolment number of 350. At that time the enrolment number was not changed
but it was to be kept under review for possible future increases (phased
increases to approved enrolment numbers were, and remain, standard
practice).



In 2012 the Department increased the approved enrclment to 310 and reduced
admissions to 46.

In 2013 School Admissions Team (SAT) was advised that permanent changes
to schools’ approved numbers could not now happen without a Development
Proposal (DP). As a result phased increases at a small number of primary
schools, including Moyle PS, were ‘frozen” and in 2014 moves were made to
regularise the approved numbers. This was done by retaining the enrolment
number but reducing the admissions number to align with it {i.e. one seventh of
the enrolment number).

On 18 June 2014 the Department wrote to the Principal explaining the position
and indicating that it was the Department’s intention to reduce the admissions
number to 44. The Principal was asked to share the communication with the
school's Board of Governors (BoG). It was explained that a DP would be
required for a permanent increase (DE1/14/136686).

On 26 June 2014 the Principal replied and reguested an increase in the
enrolment number to 322 and the retention of the admissions number. He
indicated that he appreciated that increases in enrolment numbers could now
only be approved following a DP (DE1/14/143907).

On 4 July 2014 the NEELB wrote to the Department to endorse the school’s
request to move to approved numbers of 46/322 (DE1/14/151085).

On 14 August 2014 the Department wrote to the Principal to indicate that the
Department would agree to the school’s request. Confirmation was sought that
the school could safely accommodate 322 pupils within existing
accommodation (DE1/14/171988).

On 18 August 2014 this confirmation was received. (DE1/14/176130).

On 21 August 2014 the Department wrote to the Principal to indicate that the
increase would be phased in. (DE1/14/176348).

The phasing was completed by the 2016/17 school year.
The approved numbers have therefore been noted as follows:

1997/98 — 538 & 77-82
2006/07 — 290 & 41-46
2009/10 — 290 & 41-46
2010/11 — 290 & 50-55
2011/12 — 290 & 50-55
2012/13 — 300 & 50-55
2013/14 - 310 & 46-51
2014/15 — 310 & 46-51
2015/16 — 322 & 46-51
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2016/17 — 322 & 46-51
2017/18 — 322 & 46-51
2018/19 — 322 & 46-51
2019/20 — 322 & 46-51
2020/21 — 322 & 46-51
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POSITION ON PERMANENT CHANGES TO SCHOOLS’ APPROVED NUMBERS

Prior to the advent of Area Planning, the Department would have made permanent
changes to schools' approved numbers in response to such factors as demand or
changes in accommodation provision. The movements in the approved numbers at
Moyle PS highlighted above are typical of such changes. Articles 11(3) and 12(3) of
the Education (Northern Ireland) Order 1997 provide the Department with the legal
authority to make such changes.

With the advent of Area Planning it was determined that permanent changes to
schools’ approved numbers should no longer be made through the use of this power
and required an approved DP, as the statutory means by which a significant change
to education provision identified through the area planning process may be
implemented through Article 14 of the Education and Libraries (Northern ireland)
Order 1986. While in recent months consideration has been given to whether making
permanent changes without the need for a DP (such as the normalisation process),
this remains the position.

As outlined above, a small number of primary schools found themselves in the position
that their approved numbers were being phased up without a DP and, in 2014, action
was taken to stop the phasing. Bocombra PS is an example of another school in this
position. The decision was taken at that time to reduce that school's admissions
number. This had been the proposal for Moyle PS but, as outlined above, the
Department acknowledged the school's request for an increase to its approved
enrolment to regularise it with the admissions number at the time and the request was
facilitated.

ISSUE AT HAND

The Chair of the BoG at Moyle PS and the schoal’s Principal have been lobbying the
Department for three years to have the school's approved numbers increased. There
has been extensive correspondence and a number of meetings (detailed at Annex A)
in respect of this.

In the most recent written correspondence of 21 October 2021, the Chair of the BoG

explains that: ‘the only reason we are doing that (asking the same questions

repeatedly) is that your department consistently fails to answer our questions, despite

many years of correspondence and face to face meetings”. The Chair then says: “The

fundamental question is if a permanent change to a school’s admissions number
required the publication of a Development Proposal, as per the Sustainable School’s

Policy of 2009, how was the Moyle's enrolment number and admissions number set
by in 2014 without the policy being followed? Whilst o
~s actions followed the enrolment numbers of Moyle PS being changed at




various times over a ten year period, there were no permanent changes made. There
has been no change in the legislation in between times, so therefore why has your
department’s interpretation of the policy changed and were the actions of 2014 legal?”

ANALYSIS

In the first instance and despite numerous meetings and pieces of correspondence,
the Department holds no record of this ‘fundamental question’ having been posed by
the school in this way before now. If it had been posed, the school would have been
advised that ‘Schools for the Future: A Policy for Sustainable Schools’ (SSP) states
that developments at one school may have significant impacts on other schools in its
area, including their sustainability. The SSP states that this will be addressed through
the roll-out of area based planning. Area-based planning is about anticipating the
educational needs in an area and planning to meet those needs in an effective and
efficient way through an estate of sustainable facilities. Prior to the planned
establishment of the Education and Skills authority (ESA), the Education and Library
Boards (ELBs) would initiate and conduct reviews for Controlled Schools and for
Catholic Maintained schools, the Council for Catholic Maintained Schools (CCMS)
would fulfil this role. The Department or BoG may also have requested that a school
be reviewed until ESA became operational. The SSP makes no reference to the need
for a DP to change a school’s permanent approved numbers. This was the position
taken by the Department in response to the need for all solutions to be area solutions.
The Department retains the power to make such changes, but insists that permanent
changes are brought through the area planning process and an associated DP be
published and approved. The 2014 decisions were in line with this approach. The
Education Authority (EA) (replaced ESA) and was established by statue in
December 2014 and became operational in April 2015.

Indeed, | am unclear about what the schoo! wishes to achieve with its ‘fundamental
question’. if the school had been right that the SSP required DPs for permanent
changes, the Department should then reduce the approved numbers to 44/290, the
level at which they sat at that time. This is clearly not what the school is hoping to
achieve. However, as the legality of the decision is not under question this is
academic.

OTHER SCHOOLS

While there were very few schools identified to be in this position in 2014, there are
likely to be a very significant number of schools that have approved numbers below
what they held in the past. One grammar school, for example, has lobbied the
Department for significant increases to its size on the basis of historic approved
enrolments dating back to the late 1990s.

While every school’s situation is unique, the argument that approved numbers dating
from before the advent of area planning should serve as the basis upon which numbers
should be set in 2022 has the potential to affect many schools. Setting aside the fact
that the Department does not maintain records on schools’ approved numbers as far
back as the 1990s, allowing one school to increase its numbers based on historic
figures could set a precedent that could have far reaching consequences and impact
on the sustainability of many schools.



It is for this reason that DPs are now required for increases to schools’ numbers and
Moyle PS has, in this regard, been treated the same as any other school.

AREA PLANNING CONSIDERATIONS

The EA would have concerns in raising the admissions number with a DP as it may
directly impact on Olderfleet PS (may cause unsustainability of the school).
Olderfleet PS is approximately one mile from Moyle PS.

If the EA did bring forward a DP it would need to be an ‘Area Solution’.
CONCLUSION

This issue arose because at the point Area Planning was introduced DPs became
required for permanent changes, some schools were in the middle of phasing their
numbers without a DP. This was unavoidable. The decision was, therefore, taken to
retain the approved enrolment number at these schools and align the admissions
number accordingly.

While this approach was proposed to Moyle PS, the Department facilitated the
school's request to increase the approved enrolment number to align with the
admissions number.

While, as outlined above, this was lawful; if it was found to be unlawful it could be
argued that the remedy would be a reduction in the school’s numbers.

The approach that a DP is now required for a permanent change has been the position
for almost a decade and has been applied across all schools. Changing the position
at Moyle PS alone would entail treating it differently from all other schools and may be
open to legal challenge.

RECOMMENDATION
It is my belief that the Department has acted appropriately in its actions in respect of

Moyle PS. The school remains free to engage with its planning authority to pursue a
DP and the Department has not, and indeed could not, intervene to prevent this.



