CIRCULAR 1996/5 )

DEFARTMINT OF IDUCATION

NOETHERN IHELAND

To: Education and Library Boards, CCMS,
Principals of Grant-aided Schools and
Principals of Institutions of Further
Education 14 February 1996

TEACHERS’ OCCUPATIONAL MATERNITY SCHEME

1. In accordance with the provisions of Article 69(1) and (6) of the Education and
Libraries (Northern Ireland) 1986 and Article 42(3) of the Education and Libraries
(Northern Ireland) Order 1993, the Department of Education has determined that from
16 October 1994 salaries and terms and conditions of employment of teachers in grant-aided
schools shall include the arrangements set out in the Appendix to this Circular.

2. The Scheme is the result of an agreement reached between the Teachers’ and
Management Sides of the Northern Ireland Teachers’ Salaries and Conditions of Service
Negotiating Committee (Schools) and between Staff and Management Sides of the Further
Education Negotiating Committee. The Scheme is expressed in terms of a Determination
made by the Department and, as such, has the same authority as the Regulations which it
replaces.

3. Advice on the statutory requirements is contained in the booklet "Maternity Rights:
A Guide for Employers and Employees", No 16 in the Industrial Relations series published
by the Department of Economic Development.

4. New legislation required to implement the European Directive on Pregnant
Workers was introduced into the Management of Health and Safety at Work Regulations
(Northern Ireland) 1992 (SR 1992 No 459) by the Management of Health and Safety at
Work (Amendment) Regulations (Northern Ireland) 1994 (SR 1994 No 478) with effect
from 9 January 1995. It specifically requires employers to take particular account of risks to
new and expectant mothers when assessing risks in work activity. Further advice on the
legal requirements are set out in the booklet "New and Expectant Mothers at Work: A
Guide for Employers” (ISBN 0-7176-0826-3) published by the Health and Safety Executive,
price £6.25 net and the free leaflet "5 Steps to Risk Assessment", which can be obtained
from the Health and Safety Agency for Northern Ireland, telephone Belfast (01232) 243249.
Additional advice can be obtained from the employing authorities.
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RETURN TO WORK

5. It should be noted that under the terms of the Maternity (Compulsory Leave)
Regulations (Northern Ireland) 1994 (SR 1994 No 379) a teacher entitled to maternity leave
shall not work, or be permitted by her employer to work during the period of 2 weeks
beginning with the date on which childbirth occurs.

ENQUIRIES

6. Any enquiries regarding the Scheme should be made, in writing, to the appropriate
employing authority. The Scheme will be subject to review in the light of experience of its
operation.
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2.1

3.1

APPENDIX

CONDITIONS OF SERVICE FOR SCHOOL TEACHERS
IN NORTHERN IRELAND

MATERNITY SCHEME

This scheme replaces the Teachers’ Salaries (Maternity Absence) Regulations
(Northern Ireland) 1987 (SR 1987 No 206). All of the new rights in respect of paid
absence apply to pregnant teachers whose expected date of childbirth fall on or
after 16 October 1994.

To Whom This Scheme Applies

The occupational maternity scheme shall apply to all pregnant teachers regardless
of the number of hours they work per week.

Initial Obligations On The Teacher

To benefit from the scheme the teacher must:

a. continue to be employed by the employer (whether or not at work)
immediately before the start of her absence;

b. notify the employer in writing as soon as practicable but not later than
14 weeks (unless there is good cause) before the expected week of
childbirth (EWC) that she intends to be absent for maternity. If requested
by the employer, she must produce a certificate from a registered medical
practitioner or a certified midwife stating the expected week of childbirth;

< notify the employer in writing at least 21 days before her absence begins, or
as soon as is reasonably practicable, of the date of the beginning of her
absence which shall be no earlier than 11 weeks before the EWC;

d. declare in writing, at the time of notification of her intended absence (under
(b) above) whether she intends to return to work with her employer; and

e. not remain at work if certified medically unfit to do so (taking into account
the provisions of the Management of Health and Safety at Work
(Amendment) Regulations (Northern Ireland) 1994 (SR 1994 No 478).
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5.1

Rights Of The Teacher To Time Off From Work (Maternity Leave)

Teachers with less than 52 weeks’ continuous service as a teacher with one or more
employer before the date of absence shall have an entitlement to remain absent for
up to 18 weeks without pay.

Teachers who have completed not less than 52 weeks’ continuous service as a
teacher in the United Kingdom before the date of absence shall have an entitiement
to 18 weeks’ leave of absence with pay as set out in paragraph 8 below.

Maternity leave shall commence not earlier than 11 weeks before the EWC.

Provided the teacher has at least 104 weeks’ continuous service as a teacher by the
beginning of the 11th week before the EWC, she may remain absent for up to
29 weeks counting from the beginning of the week (beginning on a Sunday night)
in which childbirth takes place.

Continuous service is not broken by school holidays provided that the teacher
continues to be employed up to the start of a holiday period and resumes work
immediately after it whether or not with the same employer.

A period of maternity leave shall count for the purposes of the award of any
experience points to which the teacher may be entitied.

Subject to the provisions of sub-paragraph 4.3, the basic principle of the leave
provisions is that teachers have a right to choose when to start their maternity leave.
The exceptions are:

i. where the teacher is absent from work "wholly or partly because of
pregnancy or childbirth" after the beginning of the 6th week before the
EWC. In these circumstances, maternity leave will be automatically
triggered; and

ii. where the baby is bomn before maternity leave commences. In these
circumstances, the date of childbirth should be regarded as the first day of
maternity leave.

Subsequent Obligations On The Teacher

The teacher’s subsequent obligation is to return to her job for at least 13 weeks
(including periods of school closure) as a qualifying condition to occupational
maternity pay under paragraph 4.2. This requirement shall be reduced, or deferred,
due to redundancy, a career break or prolonged illness. Exceptionally, this

requirement may be reduced or deferred at the discretion of the employer due to

other unavoidable cause. Failure to return to work for at least 13 weeks will require
a refund of occupational maternity pay in accordance with paragraph 8.4.
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Where the employer agrees, a full-time teacher may return to work on a part-time
basis for a period which equates to 13 weeks of full-time service. Similarly, where
the employer agrees, a part-time teacher may return to work on a different part-time
basis for a period which equates to 13 weeks part-time service relating to her
previous contract.

The 13 week period (or part-time equivalent) starts from the date the teacher
returns to work or the date during the school holiday on which the teacher is
declared medically fit to be available for work.

Right To Return To Work

Subject to sub-paragraph 6.2 below, a teacher’s right to return to work is a right to
return to the job in which she was employed under her original contract of
employment and on terms and conditions not less favourable than those which
would have been applicable to her if she had not been absent. "Job", for this
purpose, means the nature of the work which she is employed to do and the
capacity and place in which she is so employed.

Where it is not practicable by reason of redundancy for the employer to permit her
to return to work in her job as defined in sub-paragraph 6.1 above, the teacher shall
be entitled to be offered a suitable alternative vacancy where one exists, provided
that the work to be done in that post is suitable to her and appropriate to the
circumstances, and that the capacity and place in which she is to be employed and
her terms and conditions of employment are not substantially less favourable to her
than if she had been able to return to the job in which she was originally employed.

Exercise Of The Right To Return To Work

A teacher who is returning to work immediately after the end of her statutory
maternity leave period (sub-paragraphs 4.1 or 4.2) does not need to give advance
notice. A teacher who decides to return to work before the end of this period must
give at least 7 days’ written notice of her date of return.

A teacher who qualifies for additional maternity leave under paragraph 4.4 shall
notify the employer in writing at least 21 days before the day on which she
proposes to return of the date of her intended return. The employer may postpone
her return to work until a date not more than 4 weeks after the notified date of
return. To do this the employer’s notification shall be conveyed to the teacher in
writing before the notified date of return and shall give the reasons for postponing
her return until the later date.

A teacher who qualifies for leave under paragraph 4.4 having notified the date of
return, may postpone it if, before the notified date of return, she gives the employer
a doctor’s statement stating that she will be incapable of work.
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For a teacher who qualifies for leave under paragraph 4.4 where, because of an
interruption of work (whether due to industrial action or some other reason) it is
unreasonable to expect her to return on the notified day, she may instead return
when work resumes, or as soon as reasonably practicable thereafter.

For a teacher who qualifies for leave under paragraph 4.4, where no date of return
has been notified and there is an interruption of work (whether due to industrial
action or some other reason) which makes it unreasonable to expect her to return to
work before the end of the maternity leave period and in consequence she does not
notify a date of return, she may exercise her right to return by giving at least 7
days’ written notice to the employer that she intends to return at any time before the
end of 14 days from the end of the interruption.

If the teacher has not notified her date of return, the teacher may postpone her
return after the end of the maternity leave period by submitting a doctor’s statement
before the expiry of that period.

Maternity Pay

Teachers who have less than 52 weeks’ continuous service at the date of absence
shall not be entitled to Occupational Maternity Pay (OMP). However they may be
entitled to Statutory Maternity Pay (SMP).

Payment of salary to a teacher who has completed not less than one year’s
continuous service before the date of absence shall be in accordance with the
provisions set out below and shall be made on the condition that she will be
available, or able, to return to work for the required period specified in paragraph 5
above.

A teacher shall be entitled to occupational maternity pay as follows:

a. Full salary for the first 4 weeks of absence, less any Statutory Maternity Pay
or Maternity Allowance paid;

b. For the next 2 weeks, 90% of full salary less any Statutory Maternity Pay or
Maternity Allowance paid;

c. Half salary for the next 12 weeks of the absence. If the teacher is also
entitled to either Statutory Maternity Pay or Maternity Allowance she will
be entitled to receive these payments in addition to half salary. There will
be no deductions unless the combined half salary and Statutory Maternity
Pay or Maternity Allowance exceeds full salary; and

d. No pay for any remaining period of absence up to the date of return notified
by the teacher.
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In the event of the teacher, with not less than 52 weeks’ continuous service, not
being available, or being unable, to return to her job for the required period, she
shall refund all occupational maternity pay. A woman with at least two years’
continuous service, however, is entitled to retain the first six weeks’ payment. (NB
Payments made by way of SMP are not refundable.)

Relationship With Sickness

Maternity leave will not be treated as sick leave and will not therefore affect
entitiement to sickness leave.

Definitions

For the purposes of this scheme, employer means relevant body as defined in
regulation 3 of the Teachers’ Salaries Regulations (NI) 1993.

For the purpose of this scheme, a week’s pay shall be treated as the amount
payable to the teacher under the current contract of employment. If there are
significant variations in the teacher’s salary, the average salary over the 12 weeks
preceding the date of absence shall be treated as a week’s salary.

Childbirth means the birth of a living child, or the birth of a child whether living
or dead after 24 weeks of pregnancy.

Nothing in the above provisions shall be construed as providing rights less
favourable than statutory rights.

Other Absences

Every pregnant teacher has the right to paid time off to attend for ante-natal care.
The employer may ask for written confirmation of appointments after they have
been arranged at the time of the first visit.

If in the early months of pregnancy a teacher is advised by an approved medical
practitioner to absent herself from school because of the risk of rubella she shall be
granted leave with full pay, provided that she does not unreasonably refuse to serve
in another school where there is no such risk.

Absence on account of illness which is attributable to the pregnancy, including
absence on account of miscarriage and which occurs outside the period of absence
for maternity, shall be treated as ordinary absence on sick leave and shall be subject
to the conditions normally governing such leave, provided it is covered by a
doctor’s statement.
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